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WILLS — Personalty may be 
willed orally or in writing, 
without compliance with usual 
safeguards provided by law, if 
made by a soldier while in ac- 
tual military service or by a 
mariner or seaman while at 
sea. 

—Every soldier cannot make 

a “soldier’s will’. 
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will. This letter was entirely in- 
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him, without witnesses, or 
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may be granted at least a brief | attestation clause. 
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War Manpower Chairman 


Paul]. 
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Nutt is reported ready tO} transferred 


» to the President with a plan 
to put federal agencies on re-| 
placement schedules so far as 
the draft is concerned. In prac- 
t this would mean that no 
key worker could be drafted un- 
til a successor had been trained. 

Almost certainly, however, the 
plan if adopted, would extend to 

federal attoy -ey position 
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HUDSON BAR HONORS VETERAN MEMBERS 


Five of Fifteen Members of the 
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The Hudson Cou Bar As- | 
held their annual din- 
the Ho Commodore 

Ne York m December l1I1tl 

The dinn f as pl d to! I 
teen Hudson County attor 
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ears or m Ve 

t acted as spokes- 

year group, and 
recall s and person- 

2d encountered 
in f1 practice. J. Nor- 
mat Cc =d Press war 
c spondent, was the gues 
speaker of the evening. He pre-| 
dicted four years of bloody war- 


fare, and added that this predic- 
on is very 

‘ribed action of warfare in the 
ific Islands. 

The who were 
honored at nnual dinner 
were Albert C. Wali, admitted 
1889; William H. Carey,1891; Wil- 
liam H. Speer, 1891; Edward 
Maxson, 1891; and Robert Carey, 
1899. 
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b atte id ere 
Fra V. Many, 1861; Charle 
cC.8 k, 1881; Re er G. Wor- 
dyvk 385; Jam R. B ! 
1886: Horace Robe 1887; \ 
Cc. Jd es F. Fielder, 1888: Hen 
J. Mel 1889; A. M. Mars! W 
VanWinkle, 189 Alexander 
Sim 1892: George G. Ten- 
ur Ss 1892 
N.I 3 Paladeau, President of 
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George P. M r was chairmat 
f the dinner committee 


st those present were 
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Chief istice Thomas J. Bro-| 
gan stice Frederic R. Colie; 
!Court of Errors and Appeals} 


Judge I Hague, Jr.; 
eral District Court Judge Guy L. 
Fake; Justice Harry Heher; Vice- 
Chancellors Henry T. Kays, Viv- 
ian M. Lewis, Charles M. Egan, 
John O. Bigelow. Maja Leon 
Berry; Common Pleas Judge 
Thomas H. Brown; Circuit Court 
Judges Robert V. Kinkead, A. 
Dayton Oliphant, Henry E. Ack- 
erson and J. Wallace Leyden. 
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The Supreme Court, Stare Decisis 
And Law Of The Case 





By James Wm. Moore* 
and 
Robert Stephen Oglebay** 
III 
The general American doc- 
trine behind stare decisis, then, 
is that a court is not inexorably 
bound by its own precedents, 
but, in the interests of uniform- 
ity of treatment to litigants, and 
of stability and certainty in the 
a court will follow the rule 
of law which it has established 
earlier cases unless clearly 
convinced that the rule was ori- 


lour 


ginally erroneous or is no longer 
sound because of changed con- 
ditions and that more good than 
harm would come by departing 
ron precedent. These ame 
principles should, and in the main 
do, determine the doctrine of 
tne ] yf th i } ri Thu hen 
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) be applied in the case at bar,** 
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courts base the rule of 
the law of the case upon the 
doctrine of res judicata.89 This 
compels rigid adherence whether 
the declared law be right or 
wrong. Technically this theory 
is erroneous since res judicata 
makes an order or judgment 
rendered in one proceeding con- 
clusive under certain circum- 
stances in another and different 
proceeding.” The object of res 
judicata is to prevent relitiga- 
tion. But the law of the case is a 
principle that comes into play in 
getting a case to judgment. Of 
both concepts aim at 
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it is after the case goes to judg- 
ment that res judicata comes 
into play to prevent a subse- 
quent relitigation. And as a prac- 
tical matter it not conducive to 
justice to give to the law of the 
sase the effect of res judicata, 
because, when a court becomes 
convinced that its declared law 
of the case erroneous and 
would work a grave injustice, it 
should have the power to apply 
a different rule of law in the 
interest of getting the very case 
before it settled in a just man- 
While there ynsider- 
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the effect that the law of the 
case has the effect of res judi- 
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ence and res judicata. One di- 
rects discretion; the other 


supersedes it and compels 
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“In the absence of statute 
the phrase, ‘law of the case,’ 
as applied to the effect of pre- 
vious orders on the later 
tion of the court rendering 
them in the same case, mere- 
ly expresses the practice of 
courts generally to refuse to 
reopen what has been decided, 
not a limit to their power.”9% 
Since a lower court cannot by 

its law of the case bind a higher 
court having appellate jurisdic- 
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STARE DECISIS rect our own errors on the 
second appeal in the same 
case Luu 

\ | . wamin ho snc Pac 
| us examine the famous case 
; inson v. Cadillac Motor 
9 in the light of the 
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Judge 
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fir 


ial 


st appeal in the John- | 
Being convinced that | 


son 


its law of the case was clearly 
erroneous and that ¢ 
would be done 
by adhering to it, | 
Second Circuit held that | 
manufacturer was under a duty | 
the plaintiff... To a consid- | 
erable extent this case meets all | 
the suggested by — 
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rave in- 
the | 
the 
the 
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tO 


factors 
Missouri Supreme Court.!"? Here 
be noted that the defen- 
manufacturer had not 
upon the the 
greater extent than 
do; or stated} 
it had not changed 
its position in collateral but 
related matter in reliance upon 
law as declared on the first | 
And that factor brings | 
another Second Circuit 

believe the court 
departed from the 


It will 


dant 
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law of case 


_ iti 
any illl- 
+ > 7 ~< ler 
its normally 
ferently 


a 


the 
appeal. 


iS to 


where we 





iproperly 





if the case. The litigation 
can be referred to as Riehle v. 
Margolies!"'5 the title of the 
case as it finally reached the 
Supreme Court. Margolies sued 


the Morosco Holding Company 


in a New York state court to re- 
ver $124.381 for breach of con- 





tract; the company had answer- 
ed and ccunterclaimed. Two 
months after the institution of 
tl suit a receiver was appoint- 
ed for the company in the fed- 
era court for the Southern 
District of New York at the suit 
yf another creditor. Margolies’ 
tion was stayed by a general 
restraining order of the receiver- 
hip court. He then applied to 
t rt for a modification of 
der ) } + } eY ht 7 e- 
e |} ictior n the state 
court: and he sought to have the 
receiver directed to contest 01 
ic e the claim there. The 
dist irt denied |} appli- 
1ca On appeal the Second 
Cil reversed by a per curiam 
opinion on the ground that the 
injunctive order was a plain )- 
la of 28 U.S.C. §379.199 But 
the court made this significant 
dec ration 
A direction will, however, 
be included in our mandate, 
ind in the order to be entered 
hereupon, that should any 
idgment be entered in said 
action in the state court, such 
idgment shall not be taken 
to be a liquidation of any 
claim filed or capable of being 
filed under the judgment 
creditors’ bill herein, or as in 
any way affecting the right of 
the receiver to contest the 
claim, so reduced to judgment 
de novo. Nothing, however, in 








our mandate shall be taken to 
prevent the ] below per- 
mitting liquidat of Mar- 
golies’ claim by suit in the 
state court, should it prefer so 
to do.” 
Margolies then moved in the dis- 
trict court for a direction to the 
receiver to liquidate the claim 
in the then pending state action. 
The motion was denied. Never- 
theless, he served notice of trial 
of his action upon both the re- 
ceiver and the company’s at- 
torney. Neither appeared at the 
trial, and Margolies obtained 
default judgment, and, upon an 
inquest as to the amount of 
damages, judgment was entered 


court 


ion 
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who had dissented | moved 


| permitted._to try de novo in 





terest and costs. Thereupon, he 
in the circuit court of 
appeals .that its mandate on 
the first appeal be corrected so 
that the receiver should not be 
the 
district court the issue on his 
claim. The court of appeals de- 
nied the motion without an opin- 


|} ion.!!° Margolies then filed proof 
|of claim 


in the district court; 
and at the hearing before a spe- 
cial master presented an exem- 


plified copy of the state court 
judgment. The receiver an- 
nounced his election “to have 
the claim tried de novo”; the 


|master reported with a recom- 


mendation that the claim be 
dismissed upon the authority of 
the opinion of the court of ap- 
peals; and the district court 
dismissed his claim. On the 
second appeal by Margolies the 
Second Circuit reversed, one 
judge dissenting.!!! It held that 
the state judgment (except as to 


a small item of interest) was 
conclusive, and that the direc- 
tion in the former mandate to 
the effect a state judgment 
should not affect the receiver’s 
right to contest the claim de 
novo was improvidently made. 
The first proposition was sound 
as a general rule of law,!!- but 
it does not follow that it should 
now be applied in this case 


where law of the case to the 
contra had been relied upon by 
the receiver the extent that 
he had given up his right to de- 
fend the state The Sec- 
ond Circuit did the 
doctrine of the w of the case 
and the fact 
on. On remand and at the hear- 


the 


to 
action. 
not discuss 
la 


yr of reliance there- 


ing before the special master, 
Margolis put in evidence the 
judgement and rested. The re- 
ceiver offered to prove that the 
clain as less than the amount 

the idgment. The maste1 
excluded the evidence and rec- 
ymmmended that judgment b¢ 
entered fo mount save 


r the fulla 


for a small deduction directed 
by the court of appeals as to in- 
terest; the district court con- 
firmed the report; and on the 





tion of all the questions in- 
volved. If it is to be changed, 
only the Supreme Court may 


do so; in the same case and 
on the same claim the first 
ruling must stand.” 

But it is worth repeating that 


the court did not in its former 
(the second) decision consider 
the matter of reliance upon its 
original mandate: on the first 
appeal the court, whether im- 
providently or not, laid down a 
rule of law which the district 
court was bound to apply and 
upon which the receiver relied: 
on the second appeal a contra 
rule of law was_ established 
which precluded the receiver 
from obtaining any hearin 
the merits of Margolies’ claim; 
on the third appeal this latter 
rule of laws was adhered to be- 
cause of the law of the case. 
The Supreme Court then grant- 
ed certiorari and affirmed on 
the grounds that since the liqui- 
dation of Margolies’ in personam 
claim in the state action did not 
interfere with the receivership 
court’s control over the res, the 
latter court did not have the 
right to enjoin the state action 


on 


o 


| because of $379, and that the de- 


fault judgment operated as res 
judicata and must be given ef- 
fect in the federal receivership. 
The Supreme Court, like the 
court of appeals, did not consid- 
er the factor of reliance upon the 
mandate which went down on 
the first appeal. The policy be- 
hind the law of the case is com- 
pletely perverted in this litiga- 
tion. On the second appeal the 
court of appeals should have 
adhered to its first mandate, and 


if it was convinced that the cor- 


rect rule of law would give con- 
clusive effect to the state court 
judement. it could have an- 
nounced that rule as one to 
operate prospectively, i.e., in fu- 
ture cases, as the Montana Su- 
preme Court has done in refer- 


ence to stare decisis.‘ And, 
| while the Supreme Court is not 
bound by the law of the case as 
declared by the court of ap- 
peals,!115 neverthele it, like 

(Continued on page 5, col. 1) 


appeal of the receiver the court | 
of appeals affirmed per cur- 
iam.11° It stated that a majority 


of the court, as then constituted, 
thought the judgment should not 
since it 


conclusive imy 


receiver- 


be 

the jurisdiction of the 

ship court. It added: 
the 


“However former 


aired | 


deci- | 


sion was reached aiter unusual | 


deliberation and full presenta- | 
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“W STARE DECISIS factor in favor of the latter po- | effect of this doctrine upon judi- 
sition; if litigation is not ter-|cial administration is vividly il- 

nal Lagy Continued from page 3) minated within a reasonable lustrated in City of Indianapolis 
on ‘ time there is a denial of justice} v. Chase Nat. Bank.13° Chase 
bs Fede, ser courts, has inherent power|—efficient dispatch of court| National, a citizen of New York, 
vad control its own process} business in a manner fairly ap- | sued the Indianapolis Gas, Citi- 

by s j proceedings not to pro- | proximating “justice” is better} zens Gas, and the City of Indi- 
if ‘ ¢ hardship.’’116 |than a tardy disposition that | anapolis, all citizens of Indiana, 
Uni Shere a court is urged to de- | may approximate more nearly|in a federal district court of 
— from the law of the case it | Some theoretical ideal. Indiana. Chase National was the 
' .lways be pertinent to de- One district judge may settle | trustee under a deed of mortgage 
A) sine at what stage of the|the law of the case which an-| executed, to secure a bond issue, 
243. I seedings the contention is/| other district judge subsequent- | by Indianapolis Gas in 1902 upon 
x Thus a change in the law/ly sitting in the case should|its utility properties. The Citi- 





tiy 
va’ 


t 
forma follow.1-5 But, 


s in rul- 
demurrer,!17 may 


e case during th 
the litigation, 
a 


normally 


pon 





onsidered,}-" 
al- | additional 
we have seen in the!/of the 


that the factor | clarity 
¢ 





former ruling may 


case 











f 1 should not outweigh all | ters law were not brought to 
} factors ] the - judge’s attention.1*7 In | 
ipplication of a different | one segment of the removal field 

e ri in| the district court can, by virtue 

e to pre-trial removal statute, establish 


examina-| of the 


rtiedw 





to a Dill of pe iars,}- 


general to mi even contra to the ruling in the 

urse of a pr case of a state supreme court, 

perly consfiti when the district court re- 

e Ourt na rem ved ase (t¢ th 

cas courts inadsS a remove Cas to tne 

: to permit a second ap-|state court.!-5 Normally, of 
; -2 But generally such irse, the district court’s law of 


adhered to, 


is often more impor- 


hi iw ef fa’ ~\*r 
case has binding effect only 


) 


should be 


itself.1>5 


o++) 

















































since 
such rulings are apt to be inter- 
im, this factor may properly be} its 
together with the 
factor that the scope | 
lack 
or that all relevant mat- | 


the law of the case with finality, 


|} zens Gas was formed in 1906 to 
compete with Indianapolis Gas; 
ts franchise provided that after 

5 years the company should be 
| wound up and its property con- 
| veyed to the City subject to the 
company’s “outstanding legal 
obligations.” In 1913 Indianapolis 
Gas leased all of its utility prop- 
lerties to Citizens Gas for a 99- 
year period; Citizens Gas agreed 


9 


to pay as rental (a) interest on 
the lessor’s bonds, and (b) an- 
nual sums equal to a 6% return 

Indianapolis Gas’s common 
tock. For 22 years the lessee 
complied. Then in 1935 it con- 


veyed its properties, including 


the leased properties, to the City. 
The City, however, refused to 
; recognize that it was bound by 


On March 2, 1936, the 
City and Indianapolis Gas agreed 
that, pending settlement, the 
City would deposit in escrow 
sums equal to the interest and 
ividend payments fall due. 
Chase thereupon instituted the 
action above referred to. It ask- 


| the lease 


ing 
11s 





ed that the interest of Indian- 
apolis Gas in the lease be ad- 
| jud ed a part of its security for 
- | the performance of the mortgage 
| obi): ations; that the lease be de- 
clared valid and binding upon | 
}all the defendants; that the} 
City be ordered to pay directly | 
ito the trustee all of the interest | 


|payments as they fell due; that 

judgment for overdue interest be 
against the defendants | 
li therefore, including In- 
dianapolis Gas, and that plaintiff 
be awarded costs and attorn : 
fees. 

The district court realigned 
Indianapolis Gas as a plaintiff 
and dismissed for want of di- 
versity jurisdiction. This judg- 
ment on jurisdiction was revers- 
ed by the circuit court of appeals 
on April 8, 1938, with rehearing 
denied May 24, 1938.131 The Su- 
preme Court denied certiorari 
Oct. 10, 1938.132 On remand to 
the district court Chase Nation- 
al filed a supplemental bill al- 
leging default as to interest pay- 
ments falling due and that 
neither Indianapolis Gas nor 
Citizens Gas has property suffi- 
cient to satisfy the plaintiff’s 
claim, other than the property 
in the possession of the City. 
This was admitted by Indian- 
apolis Gas. The district court 
held on the merits that the lease 
was not enforceable against 
either Citizens Gas or the City. 
The circuit court of appeals, on 
June 6, 1940, rehearing denied 
July 19, 1940, reversed, and held 
on the merits that the lease was 
enforceable against the City and 
that Chase National was entitled 
to a judgment for unpaid inter- 
est against the City, Citizens Gas, 


entered 
ij 


Hie 


ey s 


and as a result there was not 
complete diversity and the case 
must be dismissed. This decision 
came some 5 years after the ac- 
tion was instituted; more than 
3 years after the circuit court of 
appeals‘held that there was jur- 
isdiction; more than 3 years 
after the Supreme Court first 


agreeably to the federal rules 
of procedure, because the one 
defendant as a surety seeks to 
enforce its equitable right to 
be exonerated by the other 
who is alleged to be the prin- 
cipal debtor. 

ia . We think it the duty 
ot the Court to end this con- 


denied certiorari and hence troversy by proceeding to 
forced the district court, under judgment on the merits and 
the court of appeals’ mandate, that nothing in this record 


to proceed on the merits; and 
more than one year after the 
court of appeals decided the case 
on the merits. Yet Mr. Justice 
Frankfurter, who spoke for the 
majority, tells us that “Litiga- 


justifies ousting these parties 
from the federal courts. If, as 
the opinion intimates, the 
forefathers are thought to 
have been unwise in creating 
a federal jurisdiction based on 


tion is the pursuit of practical diversity of citizenship, we 
ends, not a game of chess”: that would think the remedy of 
“of course, this Court by its de- those so minded would be 


nial of certiorari when the case 
was here the first time could not 
confer the jurisdiction which 
Congress has denied.” But there 
was no crystal ball which re- 
vealed that Congress had “de- 
nied” jurisdiction. Certainly 
there was nothing in the sta- 
tutes or decisions which said 
with one clear voice that Indian- 
apolis Gas should be realigned 


found in Congressional with- 

drawal of such jurisdiction 

rather than in the confusing 

process of judicial construc- 

tion,’’185 

How were litigants in “the pur- 
suit of practical ends” to di- 
vine that the court of appeals’ 
decision holding there was jur- 
isdiction and the Supreme 
Court’s denial of certiorari, all 


with Chase National when] in 1938, settled nothing? That a 
Chase was asserting a cause of| “new” Court in 1940 would feel 
action against it. The atmo-')compelled to grant certiorari — 
sphere of the case appears from |a discretionary writ granted in 
a few passages of Justice Jack-|only one case out of every 6 or 
son’s dissent, with whom Chief|7 cases? Why was the issue of 


Justice Stone and Justices Rob-| jurisdiction so impelling that a 


erts and Reed concurred. pronouncement on the princi- 
“This Court now destroys|ples of realignment could not 
federal jurisdiction of the case| await a case presenting the 


by a transposition of parties,| problem in the normal manner, 
the radical nature of which] to-wit, on a first petition for 
appears most clearly from the} certiorari? Concede that Mr. 


Justice Frankfurter’s position on 
realignment the better, and 
the question will still recur — 


judgments rendered below. It 


forces into the position of co- is 





plaintiff one party which the 


District Court adjudged en-|could not his theories have been 
titled to recover over a mil-|held in abeyance for another 
lion dollars and another|day? Practical justice is better 
which the District Court ad-| than academic theory. The sound 
judged solely liable to pay Horry 


(Continued on page 8, col. 1) 


that sum. This same adversity 
was found by the Circuit} 195. cit Indianapolis y. _C 
Court of Appeals, The | (1941 iis 
subtlety by which a judgment 
debtor transfigured into a 
creditor for jurisdictional pur- 
poses deserves analysis, if for | 
no other reason than because | 
of it novelty. 

“Jurisdiction of the federal 
courts is indeed a variable and 
illusory thing, if the jurisdic- | 
tion which a District Court | 
admittedly has of two separ- | 
ate causes of action is lost| 
when they are united in one, | 
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